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comment on other loans of significant loans that the

telephone authority has taken out over the years and how

they've been repaid and how they have not impacted on the

amount of, or the rate that is being charged for service.

THE WITNESS: In response to that question, I

think we're proudest to. say that we've had only one rate

increase in the local service in the last twenty years. And

it's & very valuable service, that local rate with the

amount of extended area of service coverage that we have.

People from 70 miles to the east and all the way to Eagle

Butte and 70 miles to the West of Eagle Butte under that

local call.

And in allowing that service in our exchange, I

believe we're the fifth RDA loan section and that very

adequately paid a loan obligation at the same time ~n

putting state-of-the-art telecommunications in the hands of

our customers. And I think that's very much fitting of the

rest of the people, the rest of the companies that are

involved in this purchase.

THE CHAIRMAN: Okay. If there are no further

questions, thank you, Jim.

THE WITNESS: Thank you.

THE CHAIRMAN: Does the interveners have any

witnesses which they want to sponsor and speak to the Timber

Lake or Morristown Exchange? If not, are there any members

, I C.



1

2

3

4

5

6

7

8

9

10

11

12

13

14
...... 15...
.;,
N

'"g
16co

0
0

ci 17"-
::li..
a:
w

18a..

i- 19a:
0
a..
w
a:

a: 20
w
'"<
-'

a: 21
'"u
~

22

23

24

25

of the public here that wishes to make a statement and speak

to the Morristown Exchange?

RUBEN SPEIDEL,

called as a witness, being first duly sworn,

was examined and testified as follows:

EXAMINATION

MR. SPEIDEL: My name is Ruben Speidel from

McLaughlin, South Dakota. I'm a Corson County commissioner.

My concern on the sale of the Morristown

Exchange is tax loss. U.S. West paid a total of $9,824.36

annually to Corson County for properties within the city

limits of Morristown, plus, $26,189.13 in taxes for rural

Corson County. Now, out of that 26,000 that is available,

depending upon the McIntosh Exchange and the Timber Lake

Exchange and depending on where it falls.

However, if the Morristown Exchange is

purchased by the Cheyenne River Sioux Tribe and they put it

in trust, the Corson County will lose in the neighborhood,

give or take, of $36,013 every year in taxes. This is not

an acceptable situation from Corson County. We cannot

afford to lose this amount of taxes.

Also what's going on is a Samba Ranch, which is

a ranch in the south part of Corson County. They are paying

a total of $18,827.44 in taxes last year. That's what they

paid last year. If Standing Rock purchases this ranch,
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WflRREAS, the CheycrUlc River Sioux Trihe of :{uuU, I)ldWht i:i ;111 .,.,incoIIJOOlCed Tribe of fncUans.
baving accepted the provi$ioflsoftl!e Ac:( of Jun,.: 18.ltJ14 (48 ~aLll. CJ84). and

W[W.R.EI\S, the Tribe, in ord~ (0 establish its "rei.,,,, Qrenni1Jt(icm; tu CCUlSCevC its 'fribat propcny; to
d~clop its comUlOO fC$OU~; uud lo l)Nu\UtC its Kcnerttl wc1fur~ of its people, bas
ordained and established a Constitution and l\y·1 ,al\~; IIUt!

WI(BREAS, the Cheyenuc Rivet Sioux '('nbe"l'clqlbuuc AUlhucily \\t""&'O; Q;tt\blisl~ Pursuant to Tribal
,., Ordidal1CC #24 and,~ Article I allel Ardcle IV (11 (la:a( ~)rditUlnce;is YCSted wiCh ChC"

pqwcctltoacquiR.bypuiCbucocot~, fl.~ll() (,wn uuclillaintain andoperata~
',' and tclC81'8ph lines aud telephone CXChftngCl within t"c St.,••:ofSouch Dakota.• amd

WHBRBAS. sec:tion 214 (e) oCtlac 'IClcc:ommuC\icntiocL~ Aa c.JI"I'I'J6. '1'/ U.S.C, § 214 (c)~ atlChccdcxl~~';; .
S4.201 through 54.207 ofdlC II...... (~ll1tl"luicucion.'I( ·on..uidoa ("l1C<~prcMcIo'tbt
the designation of·eligible tdCQC)nllnuukatiotl.": ,,·.:unt:N" by tbc regulatot'Y bodies bavlng
jurisdictiol1 over these carriers for the flurpt~ uf dil1."~(il\!~ the flQW of federal univcrlal
servic:e funding; and

WHBRBAS the Cheyenue nivcr Sioux Ttibc. ito; mcmbcr.c itcuf flU Jcsiclcuts of lhe Cheyenne R.iver
Indian Reservattou will benefit frulu lilt, (~)(ltjntl~J iU,,1 uninterrupled receipt of cost
recovery frOln intcrstlltc nlCcllanism." c:dabti~htlClllt li,:;tcr ImivcD-a1 :tervU:c because the
amount ofcost to be rccovcrOO thcuugh ha~ic, ret:'" liug ,:hurgcs hJ users will he ulinin,~
accordingly. thereby assisting efforts () t\\"inlniu «;;'~')Cllt)\"II~ hasic [".tle levels; and

the Cheyenne River Sioux Tribe liuds thtlt Ill«: .. ~hCY(:Il11C lHvc( Sioux 'rrib6 Telephone
Authority has satistied the n.-quircancllt tor 'lftYcrlj~it\g I\,\~ :wailahilily afits servic:es by
utili.,-ing standard subscriber IlOlificatioll~ puhlie U\lti,:c 1\11<\ marketing I'roce=duro..~; and

WHURF.AS, the Cheyenne Hiver Sioux 'frihc finds tl",t Ihe ~ :ltey&;ltll(~ River Siuux Tribe Telephottc
A.uthority uses its own faeilities-bu~(X1 network h.1 (Iwvie Ie: (I) ,,()i~ grade access to dIe
public switched network; (2) locallt:{ugcj {.I) dual 1"11<; multi .freqllcucy signaling or Us
functional equivalent; (4) singl~ parly :i~( vi(:~~ nl" i($ flltldilll\al CqUiVlllcllt; (5) access to
emergency services; (6) aCcess to opcmlof ~mr"i(~l~~i: (l) ;\I:C(::{S to intel'cxctionge service;
a.nd (8) access to direclory assistance; liud

WHEREAS, the Cheyenne River Sioux Tribe tlnds Ch;\( Ihl~ Cht;yt.:I\t1(~ 1{\V(~r ~ioux Tribe T~let)hone

Authority provides toll blocking, but ton cOIILrnl h virl\\ally uuavailnblc within U1C United
States because it require:! Instanl:JJlcous S'l,;I1t lillie,: (~(\II n'ling. Accortlingly, tho Cheyenne
River Sioux Tribe Cmots a ~uspcusi()n (If chi:; rcquirCUlt:llt fnr e1igihle lolcoommunieatio\l.<C
C<'U'rter designation to the extent Lhal :mdl a sllspensi()Il i:i rtXluil'ed.

THmU~FORE BE rr RESOLVED ttmt the ~hcycllt\(: l~ivcl' Si'JU!\ 'rd{,~ lilld:; t!tut rhe Cheyenne River
Sioux Tribe Telephone Authority 'las $:.llisHcd the ~()l\(lill\.IIl:-; I\c~~cl\sary (or dosignatirin as
an eligible telecommunications CRl'ricr within it~; tOI:al \:xt~lIul\g~ nrc;.\.

.,;. \..
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Rcsalutioo No. 337·91-CR
Page 2

HE no FUR1UER RESOr..YEO tbat the OlCYCC1l1C River :-;i()~IX ('ribl: dl~igullte." the Cheyenne Rivec SioW\
Tribe Telephone Authority as an eligible (C1CC°.clllUlumi..:tUi<ms camel' within its local
exchange area.

UE rr FURlllBR RfiSOl,VEO that the Chcyeullc nivcr SiuulC Trih..: llirool~ lhe U~U'l1 ot"()ireclors ofth«:
r.ht::!'Mne River ~ic)tlx Tribe 1'eleohollc Authority t. t fU,",c ntl ncx:c.-.sary ooliotls consistent
with thIs Resolution. . .

BIUT FINALLY RF..80LVI:ID that the Chalcmtln of lhe ChcycllUc IHvcr ~io"x. Tribe is autbori7.eC.l to
implement this Rofiolution.

CBRT((i(CAT£ON

I. the undersigned. as Secretary of the Cheyenm: Rivet" ~iCl\l:<" Tl'illl~, l:l:flify l":at the Tribal Council is
composed offifteen (15) members ofwhom II, ec)n:~titulillgu '1\1'1("1$\, were PIl;.-;~t al4l meeting duly and
regularly called, noticed, convened nnd held this :itt. d~IY f,fNclv':1ll1x:r, {<lC)·I. Rcgc.dar S(;S$iOD. and that
the foregoing resolution was duly ftdopted at such Itlcctiul~ by an aflitrHaliv~vcl(e of t t fOf, 0 against, 0
not voting and 4 absent.

%? , ./1 °~t{'.t.(/./.L/~l~._oo ~._
Arl~Cle 'l1fOft¥:;l, S<fIcetarf
Cheyenm: Hiver Sioux Tribe



FINDINGS OF FACT,
CONCLUSIONS OF LAW,
ORDER AND NOTICE OF

ENTRY OF ORDER
TC97-184

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

)
)
)
)
)

IN THE MATTER OF THE FILING BY
CHEYENNE RNER SIOUX TRIBE TELEPHONE
AUTHORITY FOR DESIGNATION AS AN
ELIGIBLE TELECOMMUNICATIONS CARRIER

On November 13, 1997, the Public Utilities Commission (Commission) received a request
for designation as an eligible telecommunications carner (ETC) from Cheyenne River Sioux Tribe
Telephone Authority (CRSTTA). CRSTTA requested designation as an eligible telecommunications
carner within the local exchange areas that constitute its service area.

The Commission electronically transmitted notice of the filing and the intervention deadline
to interested individuals and entities. No person or entity filed to intervene. By order dated
November 21, 1997, the Commission set the hearing for this matter for 1:30 p.m. on December 2,
1997, in Room 464, State Capitol, Pierre, South Dakota.

The hearing was held as scheduled. At its December 11. 1997, meeting, the Commission
granted ETC designation to CRSTTA and designated its study area as its service area.

Based on the evidence of record, the Commission enters the following Findings of Fact and
Conclusions of Law.

FINDINGS OF FACT

On November 13,1997, the Commission received a request for designation as an ETC from
CRSTTA. CRSTTA requested designation as an ETC within the local exchange areas that constitute
its service area. CRSTTA serves the following exchanges: Dupree (365); Isabel (466); South
Dupree (538); La Plant (733); and Eagle Butte (964). Exhibit 1; late-filed amended application.

II

Pursuant to 47 U.S.C. § 214(e)(2), the Commission is required to designate a common
carrier that meets the requirements of section 214(e)(1) as an ETC for a service area designated
by the Commission.

III

Pursuant to 47 U.S.C. § 214(e)(1), a common carrier that is designated as an ETC is eligible
to receive universal service support and shall, throughout its service area, offer the services that are
supported by federal universal service support mechanisms either using its own facilities or a
combination of its own facilities and resale of another carrier's services. The carrier must also
advertise the availability of such services and the rates for the services using media of general
distribution.

ATTACHMENT 9



IV

The Federal Communications Commission (FCC) has designated the following services or
functionalities as those supported by federal universal service support mechanisms: (1) voice grade
access to the public switched network; (2) local usage; (3) dual tone multi-frequency signaling or its
functional equal; (4) single party service or its functional equivalent; (5) access to emergency
services; (6) access to operator services; (7). access to interexchange service; (8) access to
directory assistance; and (9) toll limitation for qualifying low,;income consumers. 47 C.F.R. §
54.101(a).

v

As part of its obligations as an ETC, an ETC is required to make available Ufeline and Unk
Up services to qualifying low-income consumers. 47 C.F.R. § 54.405; 47 C.F.R. § 54.411.

VI

CRsnA offers voice grade access to the public switched network to all consumers
throughout its service area. Exhibit 1.

VII

CRSITA offers local exchange service including an amount of local usage free of per minute
charges to all consumers throughout its service area. ld.

VIII

CRsnA offers dual tone multi-frequency signaling to all consumers throughout its service
area. Id.

IX

CRSTIA offers single party service to all consumers throughout its service area. Id.

x

CRSTIA offers access to emergency services to all consumers throughout its service area.
Id.

XI

CRSTTA offers access to operator services to all consumers throughout its service area.
Id.

XII

CRSTTA offers access to interexchange services to all consumers throughout its service
area. Id.

XIII

CRSTTA offers access to directory assistance to all consumers throughout its service area.
Id.

2
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XIV

One of the services required to be provided by an ETC to qualifying low-income consumers
is toll limitation. 47 C.F.R. § 54.101(a)(9). Toll limitation consists of both toll blocking and toll
control. 47 C.F.R. § 54.400(d). Toll control is a service that allows consumers to specify a certain
amount of toll usage that may be incurred per month or per billing cycle. 47 C.F.R. § 54.400(c). Toll
blocking is a service that lets consumers elect not to allow the completion of outgeing toll calls. 47
C.F.R. § 54.400{b).

XV

CRSTTA offers toU btocking to all consumers throughout its service area. Exhibit 1; late-filed
affidavit.

XVI

CRSTTA does not currently offer toll control. 1s!. CRSTTA cannot provide toll control due
to technology limitations but it will provide the service once the technology becomes available. Id.

XVII

CRSTTA requested a waiver from the requirement to provide toll control service. Id.

XVIII

With respect to the obligation to advertise the availability of services supported by the federal
universal service support mechanism and the charges for those services using media of general
distribution, CRSTTA stated that it advertises the availability of its local exchange services in media
of general distribution throughout its service area. Exhibit 1.

XIX

CRSTTA will offer the Lifeline and Link Up service discounts in all of its service area
beginning January 1,1998, pursuant to the Commission order dated November 18, 1997, in Docket
TC97-150. In the Matter of the Investigation into the Lifeline and link Up Programs. Id.

xx

The Commission finds that CRSTTA currently provides and will continue to provide the
following services orfunctionalities throughout its service area: (1) voice grade access to the public
switched network; (2) local usage; (3) dual tone multi-frequency signaling; (4) single-party service;
(5) access to emergency services; (6) access to operator services; (7) access to interexchange
service; (8) access to directory assistance; and (9) toll blocking for qualifying low-income consumers.

XXI

The Commission finds that pursuant to 47 C.F.R. § 54.101(c) it will grant CRSTTA a waiver
of the requirement to offer toll control services until December 31, 1998. The Commission finds that
exceptional circumstances prevent CRSTTA from providing toll control at this time due to technology
limitations.

3



XXII

The Commission finds that CRSTTA intends to provide Lifeline and Link Up programs to
qualifying customers throughout its service area consistent with the Commission order dated
November 18, 1997.

XXIII

The Commission finds that CRSTTA shall advertise the availability of the services supported
by the federal universal service support mechanism and the charges therefor throughout its service
area using media of general distribution once each year. The Commission further finds that if the
rate for any of the services supported by the federal universal service support mechanism changes,
the new rate must be advertised using media of general distribution.

XXIV

Pursuant to 47 U.S.C. § 214{e){S), the Commission designates CRSTTA's current study area
as its service area.

CONCLUSIONS OF LAW

The Commission has jurisdiction over this matter pursuant to SDCL Chapters 1-26,49-31,
and 47 U.S.C. § 214.

\I

Pursuant to 47 U.S.C. § 214{e)(2), the Commission is required to designate a common
carrier that meets the requirements of section 214(e)(1) as an ETC for a service area designated
by the Commission.

III

Pursuant to 47 U.S.C. § 214(e)(1), a common carrier that is designated as an ETC is eligible
to receive universal service support and shall, throughout its service area, offer the services that are
supported by federal universal service support mechanisms either using its own facilities or a
combination of its own facilities and resale of another carrier's services. The carrier must also
advertise the availability of such services and the rates for the services using media of general
distribution.

IV

The FCC has designated the following services or functionalities as those supported by
federal universal service support mechanisms: (1) voice grade access to the public switched
network; (2) local usage; (3) dual tone multi-frequency signaling or its functional equal; (4) single
party service or its functional equivalent; (5) access to emergency services; (6) access to operator
services; (7) access to interexchange service; (8) access to directory assistance; and (9) toll
limitation for qualifying low-income consumers. 47 C.F.R. § 54.101(a).

V

As part of its obligations as an ETC, an ETC is required to make available lifeline and Link
Up services to qualifying low-income consumers. 47 C.F.R. § 54405; 47 C.F.R. § 54411.

4



VI

CRSTTA has met the requirements of47 C.F.R. § 54.101(a) with the exception of the ability
to offer toll control. Pursuant to 47 C.F.R §54.101(c), the Commission concludes that CRSTTA has
demonstrated exceptional circumstances that justify granting it a waiver of the requirement to offer
toll control until December 31, 1998.

VII

CRSTTA shall provide Lifeline and Unk Up programs to qualifying customers throughout its
service area consistent with state and federal rules and orders.

VIII

CRSTTA shalt advertise the availability of the services supported by the federal universal
service support mechanism and the charges therefor using media of general distribution once each
year. If the rate for any of the services supported by the federal universal service support
mechanism changes, the new rate shalt be advertised using media of general distribution.

IX

Pursuant to 47 U.S.C. § 214(e)(5), the Commission designates CRSTTA's current study area
as its service area.

X

The Commission designates CRSTTA as an eligible telecommunications carrier for its
service area.

It is therefore

ORDERED, that CRSTTA's current study area is designated as its service area; and it is

FURTHER ORDERED, that CRSTTA shall be granted a waiver of the requirement to offer
toll control services until December 31, 1998; and it is

FURTHER ORDERED, that CRSTTA shall follow the advertising requirements as listed
above; and it is

FURTHER ORDERED, that CRSTTA is designated as an eligible telecommunications carrier
for its service area.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that this Order was duly entered on the / 1t;[day of December,
1997. Pursuant to SDCL 1-26-32, this Order will take effect 10 days after the date of receipt or
failure to accept delivery of the decision by the parties.

5



Dated at Pierre, South Dakota, this 1'1~ayof December, 1997.,

CERllFICATE Of SERVICE

The undersigned hereby certifIeS that this
doc:umeri has been served today upon an parties of
record in this docket, as listed on the docket service
list, by facsimile or by first class mail, in property

~.' with charges prepaid thereon:

By: ~4~
Date: /3 II.?/17
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BEFORE THE PUBLIC UTILITIES COMMtS
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE SALE OF CERTAIN) DECISION AND ORDER
TELEP~ONE EXCHANGES BY U S WEST ) REGARDING SALE OF THE
COMMUNICATIONS, INC. TO CERTAIN )
TELECOMMUNICATIONS COMPANIES' IN )

. SOUTH DAKOTA' ) TC84-122· MORRISTOWN

PRELIMINARY STATEMENT

On December 20, 1994. a Joint Application was filed bY U S WEST Communications, Inc.
(U S WESn, and twenty telecommunications cOmpanies (Buyers) requesting that the
South Dakota Public Utilities Commission (Commillion) approve the sate by U S WeST
of 67 local telecommunications exchanges to the Buyers or their affiliates. Specifically,
the fiUng sought:

1. A declaration that the sale and transfer of the exchanges do not require
Commission approval or in the atternative that the Commission knows of no
reason why the sale and transfer should not occur: and

2. An order from the Commission that U S WEST'8 gain from the sale be
booked to Account 7350 of the Uniform System of Accounts (USOA) as
nonoperating income not available for ratemaking purposes.

The Commission assumed jurisdiction over this docket pursuant to its authority under
SDCL Chapter 49-31, specifically 49-31·3, 49-31--3,1, 49-31-4, 49-31-7, 49-31-7.1, 49-31
11,49-3'-'8,49-31-19. and 49..31-20. The Commission set an intervention deadline of
January 25, 199..5. Subsequently, the following partieS applied for and were granted
intervention: \.AT&T Communications of the Midwest (AT&T); 'South Dakota Radio
Common Carriers [compo,ed of \P(erre Radio Paging and Telephone, Ine.; ~ntek
Communications, Inc.; \.S&L Communications; tMlfchell Two Way Radio; l,Nefson
Electronics, Inc.;\B09ker Communlcations~akota Eleetronlcs;"Ri88 Communications;

\e('& M Radio, Inc.; ~ey's Electronics; and\.h1(lbank Communications]: fl6ger D. McKellips;
\Zfty of MQbridge;~alworth Counly;'00ug Seott;\AlC'ester TJlephone System User's Group
[composed of \fI'l1yltis ee~dale; \BE!rnard Bergdale; 'chly Clark; 'e18o Clark; \.Wendell
Solberg;~th} Solberg;~nnis Jones;'$l6bin Janes;\ROnald Treiber;L8fcky Treiber;lGj,ry
McKellips; -a'eb McKellips; ~vid Broadwell;OOlthy Broadwell;Erson:M8rJys
Larson;\Glenice Pilla; and\karry Pilla];lMtdco Communications' 00' eTech;u:CIC;
lPf"!JiTel; \Y8IServ; \Mel; te6rsan County ~ommis8ion; \7t1omas runner; ~ry Brunner;
\P'eanna J. Mickelson:~rjorie Reder;~uane Odle;eiattic Telecom Cooperative;\Bllrbara
Mortenson as an individual and a group of telephone users known as the Henry Users
Citizens Group. LDDS later filed a petition to withdraw as an intervenor which was
granted by the Commission. On March 30. 1995, senate em 240. later codified as SDCL
49-31-59, became effective. The Commission added· this statute to the other statutes
under which it had asserted its jurisdiction.

ATTACHMENT
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On March 29. 1995, the Comm(aalon issued an Order for and Notice of Hearing for six
regional evidentiary hearings to be held at vanous locations throughoUt the state Of South
Dakota. Notice of said hearings was given to the public by newspaper publications and
radio announcements; personal notiee was given to all parties to the docket. Pursuant
to said Order of the Commission, and subsequent amended Orders, the following regional
evidentiary hearings were held:

1. April' 7, 1995, at the City Auditorium, 212 Main Street, Mobridge, South
Dakota, for pubJictestimony on"the-1818 of the Selby. Gettysburg, RoscOe,
Onida. Bowdle, Morristown, Timber Lake. Lemmon. Eureka, Ipswich,
Mcintosh, and Mobridge exchanges.

2. April 18. 1995, at the Community Center, 1401 LaZelle, Sturgia, South
Dakota, for public testimony on the sale of. the Nisland, Newell, and
Hermosa exchanges.

3. May 1, 1995, at the St. Mary'S Hall, 305 West Third, Winner, South
Dakota, for public testimony on the sale of the Winner. Burke, Bonesteel,
Re&ance, Murdo, l8ke Andes. Wagner, Gregory, Witten, Clearfield, Presho,
and Platte exchanges.

4. May 3, 1995, at the Lake Area Technical Institute, Student lounge, 230
11th Street NE, Watertown, South Dakota, for pubic tesdmony on the ..Ie
01 the Webster, Clark, Florence. Hayti, Bradley, Willow Lake, Waubay,
Castlewood, Summit, Peever, Veblen, Wilmot. Howard, Oldham, Revillo,
and South Shore exchanges.

S. May 4, 1995, at the Johnson's Fine Arts Center, Room 134, Northern
State University Campus, Aberdeen. South Dakota, for pubIc testimony on
the sale of the Britton, Pierpont, Roslyn. Wealngten Springs, Mellette,
Bristol, Frederick, Hecla, Doland, Wolsey. and ere.bard exchanges.

6. May 5, 1995, at the Alcester High School Gymnasium, Fifth and Iowa,
Alcester. South Dakota, for public testimony on the sale of the Marion,
Tyndall, Centerville, Viborg, Lesterville, Tabor, Hudson, Tripp, Parkston,
Salerno Alcester, Bridgewater, and Canistota exchanges.

On May 1, 1995, U S WEST and the Buyers filed an amended Joint Appfieation. In its
amended Joint.Application, U S WEST and the Buyers stated thal since-the filin~ of the
Joint Application in DeOlllmber, "the sale of several exchanges to certain buyers has been
reevaluated by the Buyers." They requested the following changes:

1. In the Agreement with Golden West Telephone Properties, Inc., delete
in Exhibit A the Newell exchange. and change the purchase price reflected
in Paragraph 1.3 of the Agreement accordingly; .

2. In the Agreement with West River Cooperative Telephone Company,
Inc. (Bison), delete in Exhibit A the Mcintosh exchange and add the Newell

DECISION AND ORDER: MORRlSTOWN exCHANGE: PAGE 2
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and Nisland exchanges, and change the purchase price refleded in
Paragraph 1.3 of the Agreement accordingly; and

3. In the Agreement with Cheyenne River Sioux Tribe Telephone Authority,
delete in Exhibit A the Nisland exchange and add the Mcintosh exchange,
and change the purchase price reflected in Paragraph 1.3 of the Agreement
accordingly.

Due to the amended application. the Commission set a new intervention deadfine of May
12, 1995. Subsequently. the city of Mcintosh and Corson County appUed for and were
granted intervention. Because the application had been amended, the Commission helQ
another public hearing on May 25, 1995, at the Mcintosh School Gymnasium, Mcintosh,' .
South Dakota, for pUbrtc testimony.

At each regional evidentiary hearing. representatives from U S WEST and eech
pUrchasing company were present to testify and were available for cross-examination.

On AprilS. 1995. the Commission issued a Notice of Hearing setting the final hearing for
June 1-2. 1995. All preflled testimony was required to be filed by May 25, 1995. A pre
hearing conference was held on May 22, 1995.

The final hearing was held on June 1-4, 1995. At said final hearing, 42 witnesses
testified and were available for cross-examinlltion, 126 exhibits were offered and received
into the record at the hearing, and an additional 19 exhibits were filed by June 19, 19S5,
which was the deadline set by the Commission for lat..,filed exhibits.

On June 7, 1995, the Commission issued a Post-hearing Order requesting briefs on
certain issues and allowing the submil8ton of Proposed Findings of Fact and Conclusions
of Law. On June 19, 1995, the parties submitted late-filed exhibtts. On June 23 and July
3, 1995, the parties filed their post-hearing briefs and Proposed Findings of Fact and
Conclusions of Law.

On July 13. 1995, at a duly noticed meeting. the Commission unanimously voted to not
approve the sale of the Morristown exchange to Cheyenne River Sioux Tribe Telephone
Authority (CRSTTA) which proposed to purchase the Morristown exchange through its
subsidiary, Owl River Telephone. Inc. (OWl River). With regard to the sale of the
Morristown exchange, in conjunction with the sale of all the other exchanges, the
Commission has reviewed all exhibits presented ·at the seven regional evidentiary
hearings, and -the final hearing occurring in Pierre, and has considered all te.timony
provided. The Commission having reviewed the evidence of record and being fully
informed in the matter makes the following:

FINDINGS OF FACT

1. U S WEST is a Colorado corporation proViding local exchange telecommunications
service, interexchange carrier access. intraLATA interexchange telecommunications
services, and other telecommunications services throughout South Dakota.
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2. On or about December 7, 1914, U S WEST entenKt into purchase agf88ments far the
sale of 67 local eXchanges with 20 local exchange telecommunications companies. On
December 20, 1994, U S WeST and the Buyers filed a Joint Application tor a
Commission Declaration on the Sate and for Proper Accounting Treatment of any Gain.
Exhibit 29. us WEST and the Buyers filed 81120 purchase agreements along with the
Joint Application. Exhibits 31·50. One of the purchase agreements entered into was
between U S WEST and CRSTTA. Exhibit 32.

3. CRSTTA is a telecommunications company and a dMslonoflhe Cheyenne River
Sioux Tribe. CRSTTA currently provides telecommunications services in South Dakota.
Exhibit 22 at page 119.

4. OWl River is a wholly-owned subsidiary of CASlTA incorporated under the laws of the
Cheyenne River Sioux Tribe. Exhibit 22 at page 119. Owf River has no license to do
business in the state of South Dakota. Exhibit 22 at pages 145-146.

S. The purchase agreement entered into between CRSTTA and U S WEST states as
follows:

Seller and Buyer agree to promptly file any required application and to take
such reasonable action as may be necessary or helpful (including, but not
limited to, making available witnesses, infonnation, documents, and data
requested by the PUC) to apply for and receive approval by the PUC for the
transfer of Assets and Authorities to Buyer.

Exhibit 32. Section 8.3, subparagraph D.

e. In the Joint Application filed with the Commission on December 20, 1994, U SWEST
and CRSTTA had entered into a purchase agreement where U S WEST proposed to sell
the Nisland. Timber Lake, and Morristown eXchanges to CRSTTA.

7. A duly noticed public hearing was held at Mobridge, South Dakota, on April 17, 1995,
at the City Auditorium, beginning at 8:00 p.m., concerning, alOng with other.~s, the sate
of the Timber Lake, Mcintosh, and Morristown exchanges. At the time of the hearing,
West River Cooperative Telephone, Inc. (West River) was the proposed buyer of the
Mcintosh exchange. Members of the public testified in opposition to the sale of the
Morristown exchange to CRSTTA. The two main concerns of the public were lack of'
Commission oversight and loss of tax dottars. exhibit 22 at pages 176-180.

~

8. A duly noticed pUblic hearing was held at Sturgis, South Dakota, on April 18. 1995,
beginning at 7:00 p.m. M.D.T. concerning. along with other sales, the sale of the Nistand
exchange. At the hearing, the Buyers announced that CRSTfA would no longer be
purchasing the Nisland exchange. Instead. West River proposed to purchase the Nisland
and Newell exchanges and CRSTTA proposed to purchase the Mcintosh exchange which
West River had originally intended to purchase. Exhibit 23 at pages 5·6.

9. The amended Joint Application setting forth the changes in the buyers of the Nisland,
Newell, and McIntosh exchanges was filed with the Commission on May 1, 1995. Exhibit
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30. Due to the amendment at the ·JoInt AppftcatIon. the Commission i8t a new
intervention deadline of May 12,1995. The city of McIntosh and Corson County applied
for and were granted intervention. The Commission held another pUblic hearing on May
25, 1995, at the Mcintosh School Gymnasium, in Mcintosh. .

, O. On June 1-4. 1995, in Plene. South Dakota•• final hearing was held conceming all
of the proposed exchange sales. Members Of the pubic testfffed In opposltJon to and In
support of the sale of the Morristown exchange to eRSTTA. Transcript of Pierre Heartng
at pages 707-727, 732-737, 710-179. ' .

"G 1.. The Morristown exchange is lOcated Within the boundaries of the StandIng Rock
Sioux Reservation and in the states of South D8k0la and North Dakota. exhibit" 22 at
page 131·1~2. J. D. WiliMls. manager of CASTTA. teslhd thai CASTTA's &Ubllclary,
Owl River. would be subject to the Commilllon's jurilclcllon In the South Dakota portion
of the Morristown·exchange, and would be subjed to the IIMI Of the Standng'Rock Sioux
Tribe, and possibly to the laws of North Dakota. exhibit 22 at pages 131..132. "

12. CASTrA maintains that If the sale of the Morristown exchange to CAS1TA were
allowed, the Commission would lose all regulatory COIttroi over the Mon1atown exchange
except for the South Dakota portion of the Morrtatown exchange. exhibit 22.at page 131·
132.

13. CRSnA does not pay gross receipts~s on the "hone exchanges It cul11lntty
operates. Exhibit 22 at page 123. Mr. WlIamI M.BId that Owl RIver will paY·QtQss
receipts sales tax on the South D8kota~ of the MorrIstown exchange. Mr. WIlIams
further stated that the state "may impose Its gross iWC8Ipts tax on the Income generated
from sales to non-Indians and non-members of the area. However, it hal no mechanism
whereby to force the tribe to collect the tax. The tribe has • sales taX 8greerMm with the,
state and a similar arrangement may be possible with resped to collecting a gross
receipts tax.II Exhibit 22 at page 132.

14. CRSTTA proposed a Memorandum of Understandng which provided that CRSTTA
would follow the same regulatory procedures found under South Dakota law. Exhibit 145.
HoweverI pursuan1 to that Memorandum of Understanding. the Commission was given
no regulatory oversight.

15. The Commission lacks the authority to enter intO "a tax agreement with a tribal entity.
No tax agreement was reached with the state of South Dakota by the clOse of the record
on June 19, 1995.

'6. CRS1TA has refused to waive its sovereign immunity in order to provide the
Commission with its statutorily mandated regulation of telecommunications services
provided by a telecommunications company within the state of South Dakota.

17. CASITA has refused to waive Its sovereign immunity with regard to the gross
receipts tax agreement that it had proposed to enter into negotiations with the state of
South Dakota.
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18. Local exchange service pnwided by a telecommunications company is ctassi1ied as
a noncompetitive service. SDCL 49-31-1.1.

19. The South Dakota State Legislature has charged the Commission with important
duties in overseeing telecommunications services within the state of South Dakota and
has further vested In ·the Commission significant pawers to protect telecommunications
subscribers. SDCL Chapters 49-1, 49-13. and 49-31.

20. If the saJe of the Morristown exchange to CRSlTA were approved, CRSTTA would
not recognize the Commission u having regulatory authority over CFlSTTA and the
Morristown exchange, except for the South Dakota portion of the Morristown exchange.

21. Pursuant to SOCl 49"1-17, the Commission Is prohibited frOm,approving a sale
which would result in the delegation or tranSfer of powers and duties vested in the
Commission. Any delegation of such powers is classified u a Class 2 misdemeanor.

22. Since CRSTTA maintains that there is no enforcement mechanism that would require
CRSTTA to pay gross receipts taxes, approval of the sale would aJao result in the loss
of significant tax revenue tor cities, counties, and schoof districts loeated within the
Morristown exchange. Exhibit 98: Exhibit 28 at page. 126-129: Transcript of Pierre
Hearing at pages 707-727. In effect, in addition to delegating Its own authority. the
Commission's adlon could also result In relinquishing the enforcement authority of the
state of South Dakota to coiled gross receipts taxes.

23. As CRSTTA has declined to waive its sovereign immunity, the Commission similarly
declines to give up its jurisdiction.

24. The Commission rejects the proposed findings of fact and conclusions of law
submitted by the parties.

From the foregoing Findings of Fad, the Commission now makes its:

CONCLUSIONS OF LAW

1. The Commission has jUrisdiction over U S WEST and CRSTTA and the sale of the
Morristown exchange to CRSnA pursuant to SDCl Chapter 49-3', specifically 49-31-3,
49-31-3",49-31-4,49-31-7,49-31-7.1,49-31-11, 49-31-18, 49-31-19 t 49-31-20, and 49
31-59. At the final hearing CRSTTA contested the jurisdiCtion of the Commission
pursuant to SOCL 49·31 -59 by claiming that it was an ex posffaeto law.' This ar9ument
is without merit since ex post facto applies only to criminal laws and laws that assess
penalties. ,QIIano v. Pettys., 520 N.W.2d 806, 608 (S.D. 1994). Moreover, the Joint
Application was amended on May 1,1995, which was after the passage of SDCL 49-31
59. In addition, the purchase agreement entered into between U S WEST and CRSTTA
specifically prOVides that U S WEST and CRSTTA would cooperate in obtaining
Commission approval for the transfer of assets and authority to CRSTTA. Finally,
CRSTTA did not contest, at any of the hearings, the jUrisdiction of the Commission
pursuant to the other statutes un,der which the Commission asserts its jurisdiction.
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2. The hearings held by the Commission relative to this matter were contested case
hearings pursuant to SDCL Chapter 1-26.

3. The Commission finds that the approval of the sale of the Morristown exchange to
CRSTTA would constitute an improper delegation of authority pursuam to SDCL 49-1"17
and, therefore, this Commission has no authority to approve the sale of the exchange.

4. The Commission lacks the authority to enter into a t~ agreement with a tribal entity.

5.. The Commission finds that approval of ~he sale of the Morristown exchange would
have significant. adverse tax consequences to the taXpayers located in the cities, counties
and school districts within the Morristown exchange ~e to CRSTTA's position that the
state lacks the authority to enforce the colledion of taxes on the Reservation.

6. The Commission rsjeds the proposed findings of fact and conclusions of law
submitted by the parties.

Pursuant to SDCL Chapter 1-26, the Commission hereby enters its final decision in this
docket. It is therefore

ORDERED that the sate of the Morristown exchange to the Cheyenne River Sioux Tribe
Telephone Authority, through its subsidiary Owl River Telephone, Inc. is not approved;
and It is

FURTHER ORDERED that the proposed findings of fad and conclusions of law submitted
by the parties are rejected. . .

Pursuant to SDCL 1-26-32, this Order becomes effective 10 days after the date of receipt
or failure to accept delivery of the decision by the parties.

Dated at Pierre, South Dakota, this ~J 5~ day of July, 1995.

Ii,.

CEFIl1PICATE OF SER",ce

Th. unclilrsigned h918by CIill'lifies lha' thir:
doCUment has: been S8l'Wd today upon aU
patIles ot f8ccrd in !his dockel as lislBd an iIe
dock8t servic18 list, b~ tacsimile or by first claas
"'ail. in pra,-ty addressed erMlllopea, with
charges Pn!paid ltIe1'8on,

'~' . i . ··-7r-D012:_...:.;."_-..:...:.;,;',) _

(OFFICIAL SEAL)

BY ORDER OF THE COMMISSION:

~-a-n--
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IN THE MATTER OF THE SALE OF ceRTAIN
TELEPHONE EXCHANGES BY U S WEST
COMMUNICATIONS, INC. TO CERTAIN
TELECOMMUNICATIONS COMPANIES IN
SOUTH DAKOTA'

)
)
)
)
)

, -to ' • HUb c:::> ''::i:::>.. 11'41HM us WEST ~~"~~~n\N7~
BEFORE THE PUBLIC UTILmES COMMIS I N ~:J ~ ~~\I'

OF THE STATE OF SOUTH DAKOTA f~ AUG n7 1995 ~Jf
!8y i

DECISION AND ORDER _\
REGARDING SALE OF THE

MRNTOSH EXCHANGE

'TCM-122 ~ MCINTOSH

PRELIMINARYSTA~

On December 20, 1994, a Joint Application was filed by U S weST Communications, Inc.
(U S WEST). and twenty telecommunications cOmpanies (Buyers) requesting that the
South Dakota PUblic Utilities Commission (Commi$$ion) approve the sale by U S WEST
of 67 local telecommunications exchanges to the Buyers or their dlUates. SpecificallyI

the filing sought:

1. A declaration that the .aIe and tranSfer of the exchanges do not require
Commission approval or in the altemative that the Commission knows 01 no
reason why the sale and transfer should not occur; and

2. An order from the Commission that U S WEST's gain from the sale be
booked to Account 7350 of the Unifonn System '01 Accounts (USOA) as
nonoperating income not availai;1le for ratemaking purposes.

T:he Comrrnsslon assumed juriSdiction over this docket pursuant to its authority under
SDCL Chapter 49-31 •speciflcally 49-31-3, 49-31-3.1. 49-31-4. 49-31-7I 49-31-7.1, 49-31
11,49-31-18. 49-31-19. and 49-31-20. The Commission set an inteMltntion deadline of
January 25, 19.95. SUbsequently, the following parties applied for and were granted
intervention: /AT&T Communications of the Midwest (AT&T); LSOuth Dakota Radio
Common Carriers [compo~ cit A'ii'rre Radio Pagjrlg and Telephone. Inc.; lWmek
Communications, tp.c.; \B&.L Communications; \NIftchell Two Vj,ay Radio; ~son
Electronics, Inc.;~09ker Communications;~ota Electronics;'K'"ees Communications;
~J M Radio, Inc.;'P'"rey's Electronics; andMlbank..communicationsl;LfIrci"ger D. McKellps;
\.d'ty of Mobridge: walworth County~ug Sc:att;lAfcester Telephone System User's Group
[composed of Pfi'Yllis BefjJdale; ~nard Bergdale; \Jf1Y Clark;\..0ftio Clark; Windell
SOlberg'2~h-Solberg; 0innjJi Jones;\RObin Jones~ald Treibe~ Treiber, e('ry
McKellips' eb McKellips;\ffavld BroadWJ:II;t.f<8thy Broadwell;~Larson;lMfr1yS
Li1JSon; Jenice Pilla: and rry Pilla];'NRdco Communications LD • eTech;L:Fe'1'C;

\PIg;Tel: ~Serv; '.Mel; rson County Commisai'on: ~omas runner; L91i'ry Brunner;
""eanna J. Mickelson, arjorie Reder;~ne Odle;~ltic Telecom Cooperative:~~ra
Mortenson as an individual and a group of telephone users known as the Henry Users
Citizens Group. LDOS later filed a petition to withdraw as an intervenor which was
granted by the Commission. On March 30, 1995, Senate Bill 240, later codified as SDCl
49-3-59, became effective. The Commission added ,this statute to the other statutes
under which it had asserted its jurisdidion.
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On March 29, 1995. the Commission issued an Order for and Notice of Hearing far six
regio"aI eVidentiary hearings to be held • varlcu locations throughout the state of South
Dakota. Notice of said hearing. was given to the public by newspaper pubUeations and
radio announcements; pef$()nal notice was given to all parties to the docket. Pursuant
to said Order of the Commission, and subsequent amended Orders, the following regional
evidentiary hearings were heAd:

1. Aprt117, 1995, at the City AuditOrium, 212 Main Street, Mobridge, South .
Dakota.10r pyb.c ~e6limony.on,tbe sale of the selby, Gettysbw9,·Rosc:oe,
Onida, Bowdle, Moniltown, nmber Lake, Lemmon, Eureka. Ipswich,
Mcintosh, and Mobridge exchanges.

2. ApriI1B. 1995. at the Community Center, 1401 l.aZeIle, Sturgis, South·
Dakota, for pubfic te&1imony on the sale of the Nisland. Newell, and
Hermosa exchanges.

3. May 1, 1995, at the St. Mary's Hall, 30S West Third, Winner, South
Dakota, far pubic testimony on the sale of the Winner. Burke, Boneateel,
Rehanee, Murdo. Lake Andes, Wagner, Gregory, Witten. Clearfield, Presho,
and Platte exchanges.

4. May 3, 1995. at the Lake Area Technical Institute, Student Lounge. 230
11th Street NE. Watertown, South Dakota, for pubic te8timony on the sale
of the Webster. Clark. Florence, Hayii, Brlldley. Willow Lake. Waubay.
Castlewood, Summit, Peever. Veblen, Wilmot. Howard. Oldham. Revfllo,
and South Shore exchanges.

S. May 4. 1995, at the Johnson·. Rne Arts Center, Room 134, Northam
State University Campus, Aberdeen. South Dakota. for pubhc testimony on
the sale of the Britton. Pierpont, Roslyn. W8ISIngton Springs, Meflette,
Bristol. Frederick. Hecla. Doland, Wolsey. and Cresbard exchanges.

6. May 5, 1995, at the Alcester High SChool Gymnasium, Fifth and Iowa,
Alcester, South Dakota, for public testimony on the sale of the Marion.
Tyndall, Centerville. Viborg. Lesterville, Tabor. Hudson, Tripp. Parkston,
Salem, Alcester, Bridgewater. and Canistota exchanges.

On May '. 1995, U S WEST and the Buyers filed an amended Joint Application. In its
amended Joint-Application, U S WEST and the Buyers stated thllt since the filing of.the
Joint Application in December, ''the sale of several exchanges to certain buyers has been
reevaluated by the Buyers." They requested the following changes:

,. In the Agreement with Gdlden West Telephone Properties, Inc., delete
in Exhibit A the Newell exchange, and change the purchase price reflected
in Paragraph 1.3 of the Agreement accordingly;

2. In the Agreement with West River Cooperative Telephone Company,
Inc. (Bison), aelete in Exhibit A the Mcintosh exchange and add the Newell
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and Nisland exchanges, ~ change the purchase price reflected in
Paragraph 1.3 of the Agreement accoRIngly; and

3. In the Agreement with Cheyenne Riwr Sioux Tribe Tetephone Authority,
delete in exhibit A the Nisland exchange and add the Mcintosh exchange,
and change the purchase price reflected in Paragraph 1.3 of the Agreement
accordingly.

Due to the amen~applieattqn.tbecammlssionata newInteMn60n~ Mar
12.1995. Subsequently, the city of Mctntosh and ConlOn County IIPPIktd for and were
granted intervention. Bec8use the appleation had been amended. the CommiSsion held
another pubfic hearing on May 25, 1995. at the Mclntost't School Gymnasium, Metntosh; .
South Dakota, far public te&tim~ny.

At each regional evidentiary hearing, representatiVes frDm U S WeST and each
purchasing company were present to testify and were avdlble for crau-examlnati~n.

On April 5, 1995, the Commiuion isaled a Notice of HeaJtng I8tting the final hearing for
June 1-2, 1995. All prefiled testimony waa required to be fi~ by May 25, 1995. A pre
hearing conference was held on May 22, 1995.

The final hearing was held on June 1-4, 1995. At said final hearing, 42 witnesses
testlfled and were 8VlllabIe for cross-examinatlon, 128 .hI*a _18 attered and received
into the record at the heating, and an additional 18 exhltlltl.re filed by June 19, '9~5,
which was the deadline set by the Commission for late-ftled eXhibits.

On June 7. 1995, the Commiuion issued a Post-hearing Order requesting briefs on
certain issues and allowing the subml8lion of Proposed Finding. of Fad and Conclusions
of Law. On June 19, 1985, the parties submitted I....filed exhibits. On June 23 and July
3, 1995, the parties filed their post-hearing briefs and Proposed Findings of Fact and
Conclusions of Law.

"

On July 13, 1995, at a duly noticed meeting, the Comrnislton unanimously voted to not
approve the sale of the McIntosh exchange to CMyenne River Sioux Tribe Telephone
Authority (CRSTTA) which proposed to purchase the McIntosh exchange through its
subsidiary, Owl River Telephone, Inc. (Owl River). With regard to the SlUe of the
Mcintosh exchange, in conjunction with the sale of all the other eXchanges, the
Commission has reviewed all eXhibits presented at the l8~n ,,"Ional evidentiary
hearings, and :.the final hearing occurring 'n Pierre, and hu conlldeP8d all testlmgny
provided. The Commission having reviewed the evidence of record and being fUlly
informed in the matter makes the following:

FINDINGS OF FACT

1. U S WeST is a Colorado corporation providing local eXchange telecommunications
service, interexchange carrier access, intraLATA interexchange telecommunications
services, and other telecommunications services throughout South Dakota
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2. On or about December 7. 1194, U S WEST entenId Into purchase agreements tor the
sale of 67 local exchange. with 20 local exch.... teleCOmmunication. companies. On
December 20, 1994, U S WEST and the Buyers filed a Joint AppHcatlon for a
Commission Declaration on the Sate and for Proper Accounting Treatment of any Gain.
Exhibit 29. US WEST and the Buyers filed &1120 purchase agreements along with the
Joint Application. Exhibits 31-50. One 01 the PJrchase agreements entered Into was
between U S WEST and CRmA. Exhibit 32.

3. CRSTTA is a-teJecommunicalian.company-and.a division of thw'--eh8yeftnf''RlVer --
. Sioux Tribe. CFlSTTA currently pit)VIdeI teIeeOrMl.lnlcadons services In South Dakota.

Exhibit 22 at page 119.

4. Owl River is a wholly-owned subIIdIary'at eRmA incorporated under the laws of the
Cheyenne River Sioux Tribe. Exhibit 22 at PIIQ8 119. Owl River has no license to do
business in the 'State of South Dakcta. exhibit 22 at pag.. 145-146.

5. The purchase agreement entered Into between CRSTTA and U S WEST ltates as
follows:

seller and Buyer aQfH to promplty file any required appIicIItIon and. to take
such reasonable acdon as may be naceS88JY or helpful (inclUding, but not
limited to, making available witn..... information. documents. and data
requested by the PUC) to apply for and receive approval by the PUC for the
transfer of Assets and Authorltlell to Buyer..

ElChlblt 32. Section 6.3, subparagraph O.

6. In the Joint AppHcation filed with the Commislian on December 20, 1814, U S WEST
and CRSlTA had entered Into a purchue agr88ment~ U S WEST propolld to sell
the Nisland, Timber Lake. and MontltOwn exchanges to CRSITA.

7. A duly noticed public hearing was held at Mobridge. South Dakota. on April 17, 1995.
at the City Auditorium, beginning at 8:00 p.m., concerning, along with other sales. the sale
of the Timber lake, Morristown. and McIntosh exchanges. At the time of the hearing,
West River Cooperative Telephone, Inc. (West Aiver) was the proposed buyer of the
Mcintosh exchange.

8. A duly noticed public hearing was hetd at Sturgis, South Os", on April 18, 1995.
beginning at 7:QO p.m. M.O.T. concerning, along with other sales, the S&Ie of the NislJl1d
exchange. At the hearing, the Buyers announced that CRSlTA would no longer be
purchasing the Nisland eXchange.lnsteact, West River proposed to purchase the Nisland
and Newell exchanges and CRSTrA proposed to purchase the Mctntosh excfIange which
West River had originally intended to purchase. Exhibit 23 at pages 5·6. .

9. The amended Joint Application setting forth the changes in the buyers of the Nisland,
Newell. and Mcintosh exchanges was filed with the Commission on May 1. 1995. eJ:hibit
30. Due to the amendmem 01 the Joint AppUcation. the Commission set a new
intervention deadline of May 12, 1995. The city of Mch,tosh and Corson County applied
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for and were granted Intervention. The Comrntulon _tel another public hearing on May
25, 1995, at the Molntoah SChool Gymnasium. in McIntosh. Testimony was given by
members of the pubUc in opposition to the sale of the McIntosh exchange to CRSTTA.
Exhibit 28 at pages 118-180. The two main concerns of the public were lack of
Commission oversight and loss of tax dollars. .

10. On June 1-4, 1995, in Pierre, South Dakota, a final hearing was held concerning all
of the propodd exchange sales. Members of the public teIIIfted in opposition to and in
support of the sale of the McintoSh·.x..... to CRSTTA. Transcript of 'Pierre Hearing
at.pages 707-13&, nO-779.

11. The McIntosh eXChange is located wtthin the bou...... of the Standng Rock Sioux
Reservatior). Exhibit 93.

12. CRSlTA malntains that If the .... Qf the McIntosh .xchange to CRSn"A were
allowed, the Commillion would lose all regulatoly control over the Mcintosh exchange.
exhibit 2B at page 36.

13. CRSTTA does not pay gross l'8CIIipta... on the tel8phone exchanges it currently
operates. exhibit 22 at page 123. J. D. WIIams, manager ot CRSlTA. stated that the
state "may impO$e Its gross receipts tax on the Income genel'llted from sales to non
Indians and non-members of the area However, it h8I no mechant8m whereby to force
the tribe to coIled the tax. The tribe hu a "S tD agreement with the state and a
similar arrangement may be possible with respect to coItecting a gra8s receipts t~."

Exhibit 22 at page 132.

14. CRSTTA proposed a Memorandum of Understanding which provided that CRSTTA
would follow the lame regulatory procedures found under South Dakota law. Exhibit 145:
However, pursuant to that Memorandum of Understanding, the Commission was given
no regulatory ove~slght. .

15. The Commission lacks the authority to enter Into a t8X agreement with a tribal entity.
No tax agreement was reached with the state of South Dakota by the close of the record
on June 19, 1995.

16. CRSTIA hasrefuaed to waive ita .,.reign immunity In order to provide t'he
Commission with ita statutorily mandated regulation of telecommunications services'
provided by a telecOmmunications company within the Itate of ~t1 Dakota.

17. CRSTTA has refused to waive its sovereign immunity with regard to the gross
receip1s tax agreement that it had proposed to enter into negotiations with the state of
South Dakota. . .

18. Local exchange service provided by a telecommunications company is classified as
a noncompetitive service. SDCL 49-31·1.1.

, 9. The South Dakota State Legislature has charged the Commission with important
duties in overseeing telecommunications services within the state of South Dakota and
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has further vested in the Commluion significant powers to protect telecommunications
subscribers. SDCl Ch8Pt8rs 48-1,49-13, and 49-31.

20. If the sale of the Mcintosh exchange to CRSTTA were approved. CRSITA would not
rscagnize the Commission as having regulatory authority over CRSITA and the Mctntosh
exchange. Exhibit 28 at page 36.

21. Pursuant to SDCl 49-1-17,the Comml88lon is prohibited from approving a sale
which would result-to the dt'"-atlPn or 'tranafer of powers, and duties" vested- in'the

, Commission. Any delegation of such powers is classified a. a Class 2 misdemeanor.

22. Since CRSTTA mlintains that there ia noenfo~ rnec:harUm that would require·
CRSTTA to pay gl'088 receipts taxes. approval of the sale would also result in the loss
of significant tax revenue for cities, counties. and school diatrietl located within the
Mclntosn exchange. Exhibits 94, 95. 96. 97A. 978; exhibit 28 at pagel 128-129. 133
137: Transcript of Pierre Hearing at pages 707-731. In effect, In addition to delegating
its own authority. the Commission's action could also resutt in reUnqui8hlng the
enforcement authority' of the state of South Dakota to coiled gro88 receipts taxes.

23. As CRSTTA has declned to waive Its lovereign immunity, the Commission similarly
declines to give up Its jurtsdietlon.

24. The Commission rejects the proposed. findings of fact and conc:tusions of law
submitted by the parties.

From the foregoing Findings of Fact, the Commission now makes its:

CONCLUSIONS OF LAW

1. The Commission has. jurisdiction over U S WeST and CRSTTA and the &ala of the
Mcintosh exchange to CRSTTA pursuant to SDCL Chapter 49-31, specifically 49-31-3,
49..31-3.',49-31--4.49-31-7,49-31-7.1.49-31-11, 49-31-18, 49-31-19. 49-31 ..20, and 49
31~59. At the final hearing CRSTTA contested the jUriedlction of the Commission
pursuant to SOCL 49-31 ..58 by claiming that it was an ex post fade law" This argument
is without merit since ex post facto applies only to criminal laws and laws that assess
penalties. Qllang V, POI, 520 N.W.2d 606, 608 (S.C. 1994). Moreover, the Joint
Application was amended on May 1, 1995, which was after the pasage of SCCl49-3'
59. In addition. the purchueagreement entered into between U,S WEST and CRSTTA
specifically prevides that U S WEST and CRSTTA would cooperate- in obta1lling
Commission approval for the transfer of assets and authority to CRSTTA. FinallyI

CRSTTA did not contest, at any of the hearings, the juriadidlon of the Commi~sion

pursuant to the other statutes under which the Commission asserts its jurisdiction.

2. The hearings held by the Commission relative to this matter were contested case
hearIngs pursuant to SDCL Chapter 1-26.
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3. The Commission finds that the approval of the ... of the McIntosh exchange to
CASTTA would constitute an improper delegation of authority pursuant to SOCL 48-1-17
and, therefore, this Commission has no authority to approve the sale of the exChange.

4. The Commission lacks the authority to enter into a tax agreement with a tribal entity.

5. The Commission finds that approval of the sale of the Mcintosh exchange would have
significant, adverse tax consequences to the taxpaywlrs IocIted in the cities, counties, and
school distrids within the Mctntosh exchange due to CRSnA's position that the state
lacks the authority to enforce the collection.o1 taxes on the Reservation. .

6. The Commission rejects the proposed findings of' fact and conclusions 'of law
submitted by the parties.

Pursuant to SDCL Chapter 1-26, the Commission hereby enters its final decision in th!s
docket. It is therefore

ORDERED that the .. of the Mcintosh eXchange to the Cheyenne River Sioux Tribe
Telephone Authority. through its subsidiary Owl RIver Telephone, Inc. Is not approved:
and it is .

FURTHER ORDERED that the proposed finclngs of fad and conclusions of law submitted
by the parties are reJeded.

Pursuant to SDCL 1-26-32, this Order becomes eff8ctive 10 days after the date of receipt
or failure to accept delivery of the decision by the parties.

Dated at Pierre, South Dakota, this 3/ : i day of July, 1995.

ceJnFlCATE OF SERVICE

TN undersigned h8l'8by Q!lrtifies that !his
doGument has been serwd today upon aD
.... of I'&Cm'd in !his r:DcM\, lIS lill1lld an ..
dacIet aeMce h!, by facsirnu. or by fitst class
mall. iI'I property adct&SS8d en".lopes, ..vilh
d ..rgel pntpaid Ihereon.

r .
By: ~(.. i. )(, (;",G ~'1!~ V

(OFFICIAL saw

BY ORDER OF THE COMMISSION:

~~-a"'-n-
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.I BEFORE THE PUBLIC unLmes COMMISS
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE SALE OF CERTAIN )
TELEPHONE exCHANGES BY U 8 WEST )
COMMUNICAnONS. INC. TO CERTAIN )
TEU!COMMUNICATlON8 COMP4N1Ea IN )
SOUTH DAKOTA" ) .....'~122 • TIMBeR LAKE

PRELIMINARY STATI!MENT

On DeoImber 29. 1994, a Joint AppIcation was tiled by U S WEST Communieatlons. Inc.
(U S WEST), and twenty telecommunlClllions compMiea (Buyers) requesting that the
South Dakota Public Utiltttes Commlaion (Commission) approve the .. by U S WEST
of 67 local tetecommunleations eXchanges to the Buyers or their dRates. Specifically.
the flling sought: .

1. A declaration that the sale and transfer of the exchanges do not require
Commission approval or in. the altematlve that the Commission knows of no
reason Why the sale and transfer should not occur; and

2. An order from the Commission that U S WEST's gain from the sale be
booked to Account 7350 .of the Uniform Systern of Accounts (USOA) as
nonoperating income not avai~le for ratemaking purposes.

fhe Commission assumed jurisdiction over this docket pursuant to Its authority under
SDCL Chapter 49-31, specifically 49-31-3,48-31-3.1,49--31-4.49-31-7,49-31-1.1.49-31-

..11 f 49-31·18, 49-31-19, and 49..31 ..20. The Commission set an intervention de~n. of
January .25. 1995. Subsequently. the folloWIng partie. applied fqr and were granted
intervention: . \AT&T Communicatio~8 of the. Midwest (AT&T): '<I$outh Dakota Radlo
Common Carriers [composed of \PIerre Radio Paging and Telephone. Inc.: J)hCntek
Communications. Jnc.: \B&L Communicatigna: \MItchell Two '/IayR.dio; LNtffson

, Electronics, Inc.;\B'o ker Communications;LCakota Electronics;\tlfees .$:ommuntc:ations;
~& M Radio. Inc.; rey'e Elec:tron;=tcs,ncf\lilbank'-cornmunlcations];\AOg.r D. McKelHps;
'City of Mobridge; 8Iworth. County; ug SCott;Wce~rT lephone=tem User's Group
[compos~~ of.. yllis Bergdale; rnatd aergdale; y Clark: Clark; ,Vlendell
Solberg;~aty Solberg; ~n'1J& Jones;«obln J9ft8s, onald Treiber; "FfeIber,e8ry
McKellips· eb Mct<elfips; ffavld Broadw.JII;\t(athy Broadwell:~rson;M&JfYs
L2lJson: Ianice. Pilll\;~and~rry Pilla];\Nfideo Communications· DO; leTech;\l'CIC;
~~Tel: welServ; wtCl; orson County...£ommission:19tIoma8 Nnner; '8ary Brunner:
\Efeanna J. Mickelson; arjorie Reder;'Ouane OdIe;\BStltc Telecom CQoperative:ti'bara
Mortenson as an individual and a group of telephone users known as the Henry Users
Citizens Group. LDDS later filed a petition to withdraw as an intervenor which was
granted by the Commission. On March 30. 19,95, senate Bill 240. tater codified as SOCl
49..31 -59, became effective. The Commission added this statute to the other statutes
under which it had asserted its jurisdiction.
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